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~~cf?t'micfi/
('cf) Date of issue

04.10.2023
~-

/rising out of Order-In-Original No. KLL DIV/ST/Paras Mani Tripathi/101/2021-22 dated

(s-) 19.04.2022 passed by the Deputy Commissioner, CGST, Division-Kaloi, Gandhinagar

Commissionerate.
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1€ fa zrRh-a?gra sits srgramar?it rz<rs?r a 7fa zrf@fafl aarg+T 7GT

srfe a#itsfsrrargtwra rgr#mar&, atfka?graace gtwar?l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
app'.::::ation, as the one may be against such order, to the appropriate aUi:hority in the
folJo,ving way.

star qrgterur s#a:­
Re-,.,:-· 1on application to Government of India:

(1) ?akasgraa g«a sf@far, 1994 ft err saa fr aau mgtiaaRpats arrRt
st-y:7r # rr re@a h siasfa glwr s4aa srlPa, sraa, fa riat, aa f@arr,
t. >a, star tra, iaatf, &fa«: 110001 it Rt stftreg:­

J\ revision application lies to the Under Secretary , to the Govt. of India, Revision
Ap:·+cntion Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Bui]r1\ng, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in :·,.·3pect of the following case, governed by first proviso to sub-section (1) of Section-
3S : .:., : -

(cfi) ,:;·-fu "i:rffi RR zR arsa l«ft gmarftssrrt r tr all # aff
m:.:rtg? szri?srafit, zfr sssrn atsusat? az ft #tea
zr- ;raern?tu#r4farlug&gt

In case of any loss of goods where the loss occur in transit from a factory to a
w2 rr· '.:01-1se or to another factory or from one warehouse to another during the course
of n:·0cessing of the goods in a warehouse or in storage whether in a facto1 :.-:<?.rir-4_
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(a) ma?hagft ugr#?gr f.-l 4lRI ct fITTf 1T{m~ % f¾ fafat it 3u?tr gr4 42atr
'3,91<'F-I ~% ftirz R mar#irmhatgf#ft "{I]" m "Sm~f ii f.-1.qffa ct ~I

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) atf8i:r qra Rt5 ,q rad gemwar ah fa sit sat #fezmr Rt&?si@arr it za
arr vifr ah gal@an sgn, sf a rT 1TTfur cJl" ™ 1T{arafa zrf@fa (i 2) 1998
nrr 109 arr fau sqz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~ ;a,91~1 ~(arcfu;r) f.-l.ql-J1cgfl, 2001 %~9 ~~ Fclf.-lFcf!!! ™'fflg,!.jT~-8 #"ir
fat it, #fa s?gr 4fr srsr hffl kl#far-?gr qi sf#a ?gr Rt ?tat
~ % ~ '3m ~- fur star atfgql # rr ear < mr er ghf a ziaf nrr 35-~ if

f.:rmftct" fr h rat haqh rret-6 'i:ITT1R clTT ram~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

0

(3) R(as near hTrszi iarava alasq zr5raztt sq2t 200/- Rt <ran Rt
srg st sgi ia4 (cfil-j v# areksrargt at 1000/- frRt {rat ft srqt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. 0

flata,hfr sgrar reens vi ear# sr4la rf@#wk 7Rasf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) eh4ta scalar gra srf@2f7a, 1944 RtTr 35-fl/35-< eh siasf­
Under Section 35B/ 35E of CEA, 1944 :=m appeal lies to :-

(2) sf 4Rbaatu gar eh srarar ft sft, slt a Rtr gten, hr
'3 gr<al gen vi hara sf«la +rtnf@aw (fez) fr uf@au 2fr ff#r, 61zqarala 2na tr,

cit§l-ll~t"i ™•~, ffi'tl(i-llil(, 3!Ql-l~IGJl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.l,00?/-, Rs.5,000/- and Rs.10,000/- where amount of duty/4~-~-·-,~~~emand /
refund 1s upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively.9form of
crossed bank draft in favour of Asstt. Registar of a branch/af.~· fanY,_iJ3m~.~ei public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) z@zsaria&a?git #rarr @tar2 at r@aq star a fuRt mr g«ratsf
infat mt a(Reg< sr eh?ta sq sf fa far 4€t #f aa h fu zrnfnffr
~Rtus zfzr#tratRt q4sea Pekar star?t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rrrti4 qea sf@lR@a 1970n sf@ea ft st4fl -1 siafaRaffa fag-gars
re#ana?gr zrnfefa f6fa nTf@at? sear v@4# um #Ras s6.50h #T .-4141(14

gt«a Rene«tr@tr ate@ 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

( 5) za it ii@lami #t f.-14-;j 01 m™mm efil" 3TI"{ st ez st#fa far star g it mm
gee, aftseal«a gtca viara zf@«a +art@rawr (at4fef@er) fr, 1982Rfea?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far gear, #arr star greensgat sf)Ra +rat@raw (fez) @h If aft«thtr
# afarit (Demand) vi is (Penalty) c!iT 10%f sat avar zfatf 2 zrai@, sf@rmar g# var
10 ofiUis~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 199.4)

a{tr snra greasit earsh siafa, gr@ztr adrRt 1-!iiT (Duty Demanded) I

(1) is (Section) 1 lD~~"RmRcrufu;
(2) fr+aale%fee Rr ufrr;
(3) ale2fee fitaRu 6 hag af?n

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sr srr ah fas{ta 7f@rawawzt get srrar green a awe fa(Ra gt it l-frl" fel;"Q: ~
grn# 10% warq sit sag7 haa au Ralf4a gt aaus10% garr Rt srfr zt

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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3r41f1 3I?T / ORDER-IN-APPEAL

The present appeal has been filed by Mis Bhavin Chandrakant Patel, F-9/

Sayona Park Society, Nr. Sun N Step Club, Opp. Memnagar, Ahmedabad, Gujarat;

alternate address : Shop No.3, Ambica Complex, Near Kothari Char Rasta, GIDC

Santej, Taluka - Kalol, District: Gandhinagar (hereinafter referred to as "the

appellant") against Order in Original No. KLL DIV/ST/Paras Mani

Tripathi/101/2021-22 dated 19.04.2022 [hereinafter referred to as "impugned

order] passed by the Deputy Commissioner, CGST, Division-Kalol,

Commissionerate: Gandhinagar [hereinafter referred to as "adjudicating

authority"].

2. . Briefly stated, the facts of the case are that the appellant were having Service

Tax registration No. AMTPP5808QSD001 and AMTPP5808QSD002 for their O
PAN AMTPP5808Q. As per ST-2 dated 15.10.2015 for AMTPP5808QSD001

issued by the Service Tax Department, they were engaged in providing services

falling under the category of Transport of goods by road/Goods transport agency

. service (ST-2 for Registration No.-AMTPP5808QSD002 was not found in the

AIO, system). As per the information received from the Income Tax department

discrepancies were observed "in the total income declared by the appellant in their

Income Tax Return (ITR) when compared with their Service Tax Returns (ST-3)

filed for the period F.Y. 2015-16 & F.Y. 2016-17. In order to verify, letter dated

06.07.2020 was issued in the form of e-mail to the appellant calling for the details

of services provided during the period. They submitted their reply alongwith

documents on dated 09.10.2020. The jurisdictional officers observed that there

were discrepancies between Value from Services shown in the ITR-5 vis-a-vis

Taxable Value shown in ST-3 return resulting into short payment of service tax for

the relevant period.

3. Subsequently, a Show Cause Notice vide F. No.

GEXCOM/SCN/ST/1280/2020-CGST-DIV-KLL-COMMRTE-GANDHINAGAR

dated 23.10.2020 (in short 'SCN') was issued to the appellant, wherein it was

proposed to:
In respect of STNo. AMTPP5808QSD001

Page 4 of10
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• t,

}» Demand and recover service tax amounting to Rs. 3,81,253/- for the period

F.Y. 2015-16 & FY. 2016-17 under the proviso to Section 73 (1) of the

Finance Act, 1994 alongwith Interest under Section 75 of the Finance Act,

1994;

}> Impose penalty under Section 78 and 70 ofthe Finance Act, 1994;

In respect of ST No. AMTPP5808QSD002

Demand and recover service tax amounting to Rs. 3,21,355/- for the period

F.Y. 2015-16 under the proviso to Section 73 (1) of the Finance Act, 1994

alongwith Interest under Section 75 ofthe Finance Act, 1994;

> Impose penalty under Section 78 and 70 ofthe Finance Act, 1994;

4. The SCN was adjudicated vide the impugned order wherein :

0

In respect of ST No. AMTPP5808QSD001

> demand of Service Tax amounting to Rs. 9,752 for the period F.Y. 2015-16

and 2016-17 was confirmed in term of proviso to sub-section(l) of Section

73 of the Finance Act, 1994 along with interest under Section 75. Further,

since the noticee had paid the service tax amounting toofRs. 9770/-, the said

amount was ordered to be appropriate the same.

► penalty of Rs. 9752/- was imposed under Section 78 of the Finance Act,

1994;

> demand of service tax on income ofRs. 1,98,072/- was dropped as the same

was received for the GTA services provided to body corporate wherein the

service recipient is liable to pay service tax under Reverse Charge

Mechanism.

> demand of service tax amounting to Rs.3,41,753/- (Rs. 1,64,223/- for F.Y.

2015-16 and Rs. 1,77,530/- for the F.Y. 2016-17) leviable on the the

differential income of Rs. 23,16,100/- was confirmed under the Section

73(1) ofthe Finance Act, 1994 along with interest under Section 75.

► Penalty of Rs.3,41,753/- was imposed under section 78(1) of the Finance

Act, 1994 alongwith option for reduced penalty under proviso to clause (ii).

In respect of ST No. AMTPP5808QSD002

► De~and. proceeding amounting to. Rs. _3,21,355/-/4·.,.·~.·tl.!,.~~~~:d.··. as
reg1strat10n does not belong to the said notJce. $ 'f1:•.:/;j\'1l• 5iy)

this
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5. Being aggrieved with the impugned order, the appellant have filed the

present appeal alongwith application for condonation of delay on following

grounds:
► The appellant were having Service Tax Registration

No.AMTPP5808QSD001 and engaged in providing services ofTransport of

goods by road/Goods Transport Agency. They are also providing service to

Consignor or to Consignee for transportation of goods. Further they provide

transportation of goods to other transporters and were charging freight for

the same by issuing bill. The said service was exempted vide Sr.No.22

Notification No.25/2012-ST.

► The head wise Income from the profit and loss account for the year 2015-16

and 2016-17 are tabulated as below .

Turnover 2015-16 2016-17

As per Income Tax Return 1150681 1912366

As Per Service Tax ST-3 0 483002
GTATOGTA 1132569 589410
RCM Service 0 792193
Commission Income 18112 47761
G. Total 1150681 1912366

}> The appellant have submitted their ST-3 returns for the year 2015-16 and

2016-17. In the ST-3 returns filed for the FY 2015-16 and 2016-17 the

taxable value and service tax paid were declared as under.

Period of ST-3 return Date of filing Taxable Service Tax
value paid

April, 2015 to September, N.A. N.A. N.A.
2015
October, 2015 to March, 2016 23.04.2016 0 0
April, 2016 to September, 25.10.2016 352645 14811
2016
October, 2016 to March, 2017 30.04.2017 130537 5475

► Further, the appellant submitted following documents before the

adjudicating authority for the period from FY. 2015-16 to FY. 2017-18 (

Up to June 2017);

(i) Balance Sheet and Profit & loss Ale
(ii) Income Tax Return;
(iii) Income tax return form
(iv) 26 AS;
(v) Freight Register.
(vi) Service Tax Return

Page 6 of 10
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(vii) Bills copy

► The details of such specimen copies of Loading Receipt, date, name of the

customers, Freight amount, Movement and Journal voucher number in the

Freight Register are tabulated as under.

}> However, the adjudicating authority did neither appreciated nor considered

the said records with regard to nature of services provided by the appellant

and not recorded any findings in this regard as to why the said documents

are not found relevant for deciding the nature of service. It was explicitly

reflected in the Freight Register and Profit and Loss Account that Income is

related undisputedly on account of 'Freight'.

► In this regard the appellant contended that the adjudicating authority would

asked for the deficient documents before the adjudication, the appellant

would clarified the matter with regard to documents and would have submit

other documents. By not giving such an opportunity, the learned

0 adjudicating authority has issued impugned order in gross violation of

Principal ofNatural Justice.

► The appellant's turnover does not even crossed 30 lacs and audit is

statutorily required after turnover crossed 1 er and we had provided them

normal balance sheet. At no point of time before adjudication the

adjudicating authority have asked for such documents, had it been asked for

the same would have been submitted by the appellant

> The names of the customers of the appellant mentioned in the Bills are the

Renowned Goods Transport Agencies. They are the person who would issue

Consignment Note, and we raise the bill to them for the service we provided.0

Name ofthe Freight
Journal voucher

Bills Date No. in Freight
Customers Amount receipt Ledger
SURAJ CARRYING.

DBlO 20.05.2015 CORPORATION 9470 DBlO
SAPAN

DB49 06.12.2016 TRANSPORT 25710 DB49
SAPAN

DB67 20.03.2016 TRANSPORT 19580 DB67
SURAJ CARRYING

DB85 20.06.2016 CORPORATION 11470 DB85

)> From the above table, it could be seen that details of Bills are duly entered in

the 'Freight Receipt Ledger' which was

adjudicating authority.

Page 7 of 10
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► The adjudicating authority has concluded In SCN issued in para 4.2

(ii)Whereas, as per Income Tax ST-3 returns in respect of GSTIN­

AMTPP5808QSD002 for the period April-September 2015-16, October­

March-2015-16 the value of Sale of Taxable Services provided/received

declared by the noticee was Rs. 36,00,000/-;on the other hand,

Information/data received from CBDT indicated that as per Income Tax

Returns/TDS Returns filed by the noticee with the Income Tax Department,

the value of Sale of Services declared was Rs. 58,16,239/- therefore it

appears notice mis-declared & suppressed the value of Sale· of Services

resulting in short/non-payment of Service Tax, therefore, noticee was asked

to clarify the same and submit supporting documents however noticee chose

to ignore Departmental communications (record of ST-3 returns for the

period April-September 2015- 16, October-March-2015-16, have not been O
available in the AIO or not filed the returns.

► The above para in SCN was there and we were not able to understand that

how it is possible to have two data from Income tax department under same

PAN.

6. Personal Hearing in the case was held on 15.09.2023. Shri Basant Sharma,

consultant, appeared on behalf of the appellant for the hearing. He reiterated the

submissions made in the appeal memorandum and in the COD application. He also

submitted that the appellant provided GTA services where the liability to pay

service tax was on the recipient. Apart from above, the appellant also ea1ned O
commission income on transport where the tax liability has been discharged

through DRC-03 and ST-3 return was also filed. Based on the above, he requested

to set aside the impugned order.

7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during personal hearing and the material

available on records. It is observed from the records that the present appeal was

filed by the appellant on 20.02.2023 against the impugned order passed dated

19.04.2022, reportedly received by the appellant on 23.09.2022. It is observed that

the Appeals preferred before the Commissioner (Appeals) are governed by the

provisions of Section 85 of the Finance Act, 1994. The rele~1ion of the said

section is reproduced below : /210 - . _:~~:~:~· :;~}%
· .- vu )

• & :%• 2 ­\? s'··/, -. • 3:......__~
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"(34) An appeal shall be presented within two months from the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of the President, relating to service tax, interest or penalty
under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may,
if he is satisfied that the appellant was prevented by sufficient
cause from presenting the appeal within the aforesaid period of
two months, allow it to be presented within afurtherperiod of one
month."

7 .1 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the

receipt of the order being appealed. Further, the proviso to Section 85 (3A) of the

O Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and allow

a further period of one month, beyond the two month allowed for filing of appeal

in terms of Section 85 (3A) of the Finance Act, 1994.

0

8. In the instant case, the impugned order dated 19.04.2022 was reportedly

received by the appellant on 23.09.2022. Therefore, the period of two months for

filing the appeal before the Commissioner (Appeals) ended on 23.11.2022. The

further period of one month, which the Commissioner (Appeals) is empowered to

condone for filing appeal ended on 23.12.2022. The present appeal was filed by the

appellant on 20.02.2023 is, therefore, filed beyond the Condonable period of one

month as prescribed in terms of Section 85 of the Finance Act, 1994 and is time

barred.

8.1 My above view also finds support from the judgment of the Hon'ble

Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner of

Central Excise and Service Tax, Ahmedabad - 2014 (12) TMI 1215 - CESTAT,

Ahmedabad. In the said case, the Hon'ble Tribunal had held that :

"5. It is clear from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon'ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power to condone the delay
beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appeal following the
statutory provisions of the Act. So, we do not find ay46as9ps,to
mterfere m the impugned order. Accordmgly, we ~-•j. :~st.;..t. :~_-e_·. ~a_.· l(pe_· ~. l,
medv the spetant" ffff4. }
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9. In view of the above discussions and following the judgment of the Hon 'ble

Tribunal, supra, I do not find· this a fit case for exercising the powers conferred

vide Section 85 (3A) of the Finance Act, 1994. Therefore, I reject the appeal filed

by the appellant on grounds of limitation.

10. 3fiaafrta# a7 n{ sr#taa4z11 3qis ala fansat?
The appeal filed by the appellant stands disposed off in above terms.

0

(Somnat haudhary)
Superinten nt (Appeals),
CGST, Ahmedabad.

By REGDISPEED POST AD

l/fa /Attested:

/data6
(SHIV PRATAP SINGH)

Commissioner (Appeals)

Dated: 5 Sept, 2023

To,
Mis Bhavin Chandrakant Patel,
F-9/Sayona Park Society,
Nr. Sun N Step Club,
Opp. Memnagar,
Ahmedabad, Gujarat.

0

Copy to:
1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.
2. The Principal Commissioner, CGST and Central Excise, Gandhinagar.
3. The Deputy /Asstt. Commissioner, Central GST, Division- Kalal,

Gandhinagar Commissionerate.
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
/of OIA on website.

d Guard file.
6. PA File.
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